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ATTORNEYS AT LAW

SECOND FLOOR

1919 PENNSYLVANIA AVENUE. N.W.

June 26, 1996

ALAN RAYWlO
<1930-1991)

William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Re: Commenfs of Outdoor Ufe Network, Speedvision Network, The Golf
Channel, and BET on Jazz

Dear Mr. Caton:

Outdoor Life Network, Speedvision Network, The Golf Channel, and BET on Jazz
(ltCommenters") filed Reply Comments with the Commission on May 31, 1996 in response to
Comments filed concerning the Commission's Further Notice of Proposed Rulemaking, MM
Docket No. 92-266, CS Docket No. 96-60, FCC 96-122 (released Mar. 29, 1996)(commercial
leased access rulemaking proceeding). The Affidavits of Roger Williams, Jefferi K. Lee and
Christopher R. Murvin were attached to the Comments but were not signed. Signed copies of
the Affidavits are enclosed. Commenters request the Commission to substitute the signed
Affidavits for the unsigned Affidavits.

Thank you for your attention to this matter.

J~~
Maria T. Browne

Enclosures
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In the .Matter of

Implementation of Sections of the Cable
Television Consumer Protection and
Competition Act of 1992:
Rate Regulation

Commercial Leased Access

MM Docket No. 92-266 !
CS Docket No. 96-60

': 1':!SSlm., VI.
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SECOND AFFIDAVIT OF ROOER WB..LIAMS

1. I, Roger Williams, am Executive Vice President and Chief Operating Officer of

Outdoor Life Network ("Outdoor Life"), and Speedvision Network ("Speedvision"). I have

given a previous affidavit in this proceeding, which was submitted in support of, and as an

attadnnent to, the Comments filed by Outdoor Life Network, Speedvision Network, The Golf

Channel, and BET On Jazz (collectively, "Programmers").

2. The purpose of this affidavit is to provide' additional infonnation in support of

'the ~ly Comments that Programmers are presently submitting in response to comments

filed by other parties concerning the Further N olice ofProposed Rulemaking ("NPRM"). In

particular, this affidavit is intended to explain the basis for, and rationale of, the transition

period recommended by Programmers in their Comments and Reply Comments.

3. In developing its original business plan, Outdoor Life Network and

Speedvision Network (collectively, "the Networks") relied heavily upon reasonable

assumptions regarding both then-extant channel availability on cable systems nationwide and

on estimated increases in cable systems' channel capacity that were expected to develop over
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the following ten years. The Networks' estimates of growth in channel capacity were not

UDlike the Commission's own fo~ in its "going forward" Order, l that cable systems

would increase channel capacity at a rate of nearly three channels per year. Based on those

usmnptions, Outdoor Life and Speedvision estimated that it would take at least five years

fian their launch dates in June 199.5 and January 1996, respectively, in which to attain

subscn"ber penetration of 20 to 2.5 million each, the level necessary to cover costs, begin

l'IUI1cing a profit and become commercially viable.

4. Outdoor Life and Speedvision presently have 3.1 and one million subscribers,

tapee1ively. Growth to date has been hindered by a number of factors, including among

others the lack of available channel capacity on cable systems, the failure of channel capacity

10 expand as rapidly as predicted through digital compression and other technological

advances, and even the "chill" that has been cast by the pendency of the Commission's

aurent leased access proposals on cable operators' willingness to launch, or negotiate future

carriage agreements with, new networks such as Outdoor Life and Speedvision.

5. A fonnula that reduces rates for leased access users substantially below market

value, such as the cost/market formula proposed by the Commission, will artificially boost

usage of leased access set-aside channels, many of which are currently used to carry new

netwoJks such as the Networks. In doing so, the formula necessarily will result in a dramatic

reduction in channel capacity available to start-up programmers. This reduction, both in

existing channel availability and in the extent to which the Networks can expect to be carried

lSixth Order on Reconsideration, In the Matter of Implementation of Sections of the Cable
Television Consumer Protection and Competition Act of 1992 - Rate Regulation, 10 FCC Red.
1226 (1994) at Appendix C, 1316-1319.

2



on newly added channels as systems' channel capacities expand, will significantly impede the

NetwcIks' ability to increase distribution, particularly in the ClUcial early years of the

Networks' development. Consequently, the time that it will take the Networks to increase

dislributioo to 20 to 25 million subscribers, the Networks' break-even point, will be

subsbmtia1ly lengthened. Indeed, if the Commission were to adopt its proposed fonnula and

apply mly a three year transition, as it suggested by way of example in its NPRM2
, it is

almost a certainty that our Networks could not survive long enough to obtain sufficient

distnoution to reach break-even, given the Networks' substantial start-up and programming

colts and early year losses. It is these dire consequences that have led the Networks to

oppose so strenuously the Commission's proposed revisions to the existing maximum implicit

fee leased access fannula and, in the event that the fannula must be revised, to support the

fmmulation proposed by the National Cable Television Association.

6. These same factors have also prompted the Networks to propose that, should

the Commission adopt any fonnula that results in a leased access rate that is lower than the

current maximum implicit fee, the Commission accompany such change with a sufficient

1ransition period to allow the industry, and in particular new program networks such as

Outdoor Life and Speedvision, to adjust to the change in a way that will minimize the hann

1hat the resulting reduction in distribution would otherwise be certain to cause. In particular,

the Networks have proposed a detailed transition plan tailored to the Commission's proposal

1FurtherNotice ofProposedRulemdcinB, Implementation ofSections ofthe Cable Television
Consumer Protection and Competition Act of 1992: Rate Regulation - Leased Commercial
Access, MM Docket No. 92-266, CS Docket No. 96-60, FCC 96-122 (released March 29, 1996)
at 199.
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to adopt its cost!market fonnula. While this transition plan will still result in much slower

sublCl'i'ber growth than the Networks assumed in their original business plan -- with

peaeIra1icm of 20 to 2S million not being attained until at least their sixth year of operation, if

Dot later - it would at least give the Networks a chance of reaching break-even and ultimate

eammercil1 viability. Absent a transition provision of the type proposed here, the

Commission's adoption of its proposed leased access fonnula would be certain to cause the

failure of our networks. In the following paragraphs, I will explain the reasons for the

principal features of our suggested transition plan.

7. First, should the FCC adopt its proposed cost/market fonnula, it will take at

least six years for the Networks to increase distribution on cable systems and other multi­

dmmel video program distributors, and to develop a level of subscriber recognition and

loyalty - assuming that our proposed transition plan is also adopted -- sufficient to withstand

the impact on distribution that full application of the Commission's reduced-rate fonnula to all

set-aside channels inevitably will cause. Moreover, it will be at least six years until cable

systems' channel capacity will have grown enough both to accommodate the full complement

ofleuecl access set-aside channels and to enable cable operators to cany start-up networks

such u the Networks in sufficient numbers to support their continued operations. For these

reasons, we are proposing that the overall transition period be no less than six years.

B. Second, a reduced-rate fonnula should not apply to any cable system with 72

CI' fewer' adivated channels until the expiration of1he six year transition period, or until

system upgrades cause channel capacity to exceed 72 channels, whichever occurs first. Cable

systems with 72 or fewer activated channels generally are channel-locked, having virtually no
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available channel capacity on which to add new programming networks such as Outdoor Life

and Speedvision; indeed such systems generally are still at the phase of adding more

established progTamming networks such as A&E or Discovery. If the Commission's proposed

faanula wece to be applied to such systems, any remaining chance of the Networks being

cmied by any of these systems would be lost, and the Networks would likely be bumped by

those few systems in this size group that do cany the Networks. Cable systems with 72 or

fewer channels cannot be subjected to 1he new rate fonnula if the Networks, and other start-

up networks, are to succeed in increasing distribution to the level necessary to become

commercially viable.

9. Third, the initial years of the six year transition period are the most critical to

the success of Outdoor Life, Speedvision and other start-up networks. The Networks are

cmrently scheduled to launch on a number of systems, and are in the midst of negotiations

with others. To date, the mere pendency of the Commission's leased access proposals has

chilled cable systems' willingness to enter into, or even discuss, carriage agreements with the

N~. In order that the Commission's adoption of a reduced leased access rate formula

not sabotage the Networks' completion ofboth their scheduled launches and their current

negotiations, the Networks need at least one year in which the new rate formula would not be

applied to cable systems, so that such burgeoning relationships not be undermined.]

10. Fourth, it is also critical to the Networks' success 1hat the rate formula be

Jwe do not seek 1his one-year hiatus wi1h cable systems 1hat have 130 or more channels,
since such systems generally already possess sufficient capacity to accommodate increased leased
access obligations without foregoing their ability to cany start-up networks like Outdoor Life and
Speedvision.



phued in gradually over years two through six, such that application of a reduced leased

access rate formula would apply less in early years, and then to an increasing percentage of

cable systems' set-aside requirements in each successive year. In particular:

a. A reduced-rate formula should be phased in for systems with between
73 and 89 activated channels, beginning with application of the revised
rate to 10 percent of channel set-asides by the end of year two,
increasing to 25 percent by the end of year three, 45 percent by the end
of year four, 70 percent by the end of year five, and 100 percent by the
end of year six. Start-up programming networks have their greatest
chance of being carried, if at all, by cable systems with more than 72
activated channels. Application of the Commission's proposed formula
to cable systems of this size without a graduated transition would result
in the Networks, and other start-up programming networks, being
bumped from, or not being added by, such systems during the next
several years, the most crucial for the Networks and other new
programmers.

b. The Commission's proposed formula should also be phased in for
systems with between 90 and 129 channels, albeit at a slightly
accelerated rate, beginning with application of the revised formula to 15
percent of channel set-asides by the end of year two, increasing to 35
percent by the end of year three, to 60 percent by the end of year four,
to 90 percent by the end of year five, and to 100 percent by the end of
year six. Systems of this size are also crucial to the Networks' ability
to obtain distribution. However, because of their greater channel
capacity, it would be possible for such systems to introduce the
Commission's proposed cost/market formula at a slightly accelerated
rate without inordinately interfering with the launch of new networks
such as Outdoor Life and Speedvision. This factor has been reflected
in the increased rate of transition.

11. Finally, the Networks believe that it is not necessary to have any delay in

implementation of the Commission's proposed formula to cable systems with 130 or more

c:hIrme1s. Such systems would appear to have adequate capacity to immediately introduce a

revised leased access formula without significantly impacting their caniage of start-up
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12. The Networks' proposal of the transition provision described herein should not

be deemed to indicate approval, in any manner, of the Commission's proposed leased access

fOlmu1a. The Networks oppose that formula, and alternatively believe that, if the current

maximum implicit fee formula is to be revised, the formula proposed by NCTA should be

adopted instead. It is only in the event that the FCC rejects our position, and goes forward

wi1h its proposed cost/market formul~ that we propose the adoption of the foregoing

1ransition plan.

13. Finally, in the event that the Commission does not adopt its cost/market

fannula, but adopts some other formula (including the NeTA formula) that nonetheless has

1he effect of reducing fees for leased access from current maximum implicit fee rates, the

Netwmks submit that the Commission must include an appropriate transition provision

consistent with the transition plan described above. Any such transition plan should take into

consideration the extent to which the current maximum implicit fee formula is reduced, and

should tie implementation of the new formula to growth in cable systems' channel capacity.

As above, such transition plan should include a first year hiatus during which the revised

leaed access rate formula would not be applied to leased access channels on any system

having fewer than 130 channels, and should introduce the application of the new formula in

years two through six on a graduated basis.
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1. Rogel' William, certify, under penalty of peJjury, that the foregoing information is

true and correct to the best ofmy knowledge, information and belief.

May31,l996
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FEDERAL~1DNSCOMMISSION
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In 1bc M'attA:c of

l.............cm of SeetiOllS of the Cable
TeleviliOIl Consumer Protection md
ee-p-itiClll Aet of 1992:
Rate JlepIa1ioa.

Commcrc:ial T..cuecl Access

MM Docket No. 92-266

cs Doc:ket No. 96-60

SECOND AFPlDAvrr OF .EFFERI K. LEE

1. 1. JeJferi K. Lee, am Pretident ofBET Networks md BET on Jazz: The Cable

Jazz CblDJDcl C"BET on Jazz"). I have given a previous affidavit in this proceeding, which

was .bmitted in support ot: and as an attachment to, the Comments filed by Outdoor Life

Netwmk. SpoodvisiOl'l NetwOlk, "!be Golf Channel, and BET On J8Zl (collectively,

2. Tbc purpose of this afDdavit is to provide additional weanation in support of

'Jhe Reply Comments that Progzammers are presently submitting in response to eomments

:filed by o1ber parties eoneem.ing the Funh.r Nortei' ofPropoS" RultlmaktnB ("NPRMM
). In

parIicu1ar, 1his affidavit is intended to explain the basis for, and rationale of: 1be transition

pmod recommended by Programmers in their Commeats md Reply Comments.

3. In developing ita original business plan. BET OIl JIZZ xelied heavily upon

___bIe auumptions Tegarding both tben-extant chamlel availability on cable systems

DIdioawic1e and OD estimated increases in cable systems' channel capacity there were expected

10 develop over the following ten years. BET on Jazz's estimates ofgrowth in channel



c.,.ei1y were not unlike the Commiuicm's OWD forecast, in its "going forwan:l" OrdtJr, l that

cah1e syIhms would increase cblDDcl capKity at a rate ofnearly three channels per year.

Baled OIl 1b.0Ie usumpdOllS, BET on Jazz estimated that it would take at least five yean

:fTam itll8uDch. date in JanUllY 1996 in which to attain subKriber penetration of 1S to 20

mil1iaa. 1he level necessary to caver its costs, begin making a profit and become

aW1HDmeiaUy viable.

4. BET OIl Jazz presently has 2.50,000 subscribers. Growth to date has been

bindered by a number of factors, including among odlers the lack of available channel

CIpIICity 011 cable systems, the failure of channel c:apKity to expand as rapidly as predicted

tbroaJh ctisitBl compressicm and other technological advances. and even the "chill·· that has

been cut by 1he pendency of the Commission's c:um:nt leased access proposals on cable

opeIators· williDpess to launclt, or negotiate future caniagc agreements with, new netwodcs

sadl as BET OIl Jazz.

S. A formula that recIucos rates for leased access users substantially below m8!'ket

value, such as the cost/market formula proposed by the Commission, will artificially boost

usage of leased access set-aside chBDDcls. many of which are CUI'IeIltly used to carry new

DdWDrb such as BET on Jazz. In doing so, the fonnula necessarily will result in a dramatic

xeduc!iao in chmnel capaeity available to start-up programmers. This reduction, both in

existing dumnel availability and in the exk:I1t to which BET OD Jazz can expect to be carried

an newly added channels as systems' channel capacities expend, will significantly impede the

1SI%rh Ortiar on Rt!C01I!tdal'«ton. In the Mattw of Implemcmtatian ofSedi.ons of1he
Cable Television Consumer Protection and Competition Act of 1992 - Rate Regulation, 10
FCC Red. 1226 (1994) at Appendix C, 1316-1319.
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IiIiJi1y ofBET OIl Jazz to increase distributiOll, partic:ularly in the crucial early years of the

DdwuD.:'s development. Consequently, the time that it wil1 take BET OIl Jazz to increase

disllibutiaa 10 20 million subscribers, the network's brak-even point. will be substantially

1_~ Indeed, if the Commission were to adopt its proposed fonnula and apply only a

1bree )"ar1raDsition. as it sugested by way of example in its NPRM2, it is almost a certainty

1IIat oar Derwodc could Dot survive long enoup to obtain sufficient clis1ribution to reach

bnak-ev~ given the network's substantial stut-upand programming costs and early year

loaa It is these dire consequences that have led BET on Jazz to oppose so strenuously the

Comnri,sion·s poposed revisions to the existing maximum implicit fee leased access fonnula

aDd. in the event that the formula must be revised, to support the fomlulation proposed by the

Naticma1 Cable Television Association.

6_ These same factors bave also prompted BET OIl Jazz to propose that, should

1he Cnmmiuion adopt any formula that results in a leased acceu rate that is lower than the

cum:rrt maximum implicit f~ the Commissioa. accompany such cbm8~ with a sufficient

traDlitic:m period to allow the industty. and in particular new program networks such as BET

OD Jazz. to adjust to the change in a way that will minimize the hum that the resulting

mcbldian in diS1libution would otherwise be certain to cause. In particular, BET on Jazz has

pDJ'C*d a ddBiled 'traDsition plm tailored to the Commission's proposal to adopt its

COIII:IIII8dcd' fmmula. While this transition pllD will still result in much slower subsc:riber

2F""herN Dttes ofPmpoftd RIlu.,*,,,& Implementation of Sections of the Cable
TeltWiJion Consumer Protection and Competition Act of 1992: Rate Regulation - Leased
C-lIW't:ial Access, MM Docbt No. 92-266, CS Docket No. 96-60, FCC 96-122 (released
Matd1 29, 1996) at 1 99.
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'Bft'WIb 1b-. BET OIl Jazz as&UlDod in its origiDal business plan -- with penetration of 20

milJitw DDt beiuJ atblinecl until at least its sev.mth or eighth year of operation, ifnot later - it

,..w 8l1cut sive BET on Jazz a c;bm<:e of reaching break-even Blld ultimate commercial

'Viability. AbsenT a transition provision of the type proposed here, the Commission's adoption

ofits prcposed leased access formula would be c;ertain to c;ause the failure of our network.

1D 1Iu: fbDowing parasra~ I will explain the reasons for the princ;ipal features of OUr

.....,-d trBDsitioo plan.

1. F"ll'St. should the FCC adopt its proposed costlmuket formula, it will take at

lead siz yeus for BET on Jazz to increase distribution on cable systems al'!d other multi-

dI...e1 video program distributors. and to develop a level of subscriber recognition and

w".Jty - assuming that our proposed transition plan is also adopTed - sufficient to withstand

1JIB impact on distribution that fUll application of the Commission's reduced-rate formula to all

JIIllt-uide channels inevitably win cause. Moreover, it will be at least six years until cable

~ manne! capacity will have gro'W11 enough both to accommodate the full complement

ofl__ accea sct-asic:Je chamlels and to enable Qble operators to cany start-up networks

sudl .. BET QI1 Jazz in su1Jlcient numbers to support the netWorks' continued operations.

F.-1bae reasons. we are proposing that the overall transition period be no less than six.

)WIS.

I. SecoDd, a reduced-rate formula should not apply to any cable system with 72

or few.- adivatecl channels until the expiration of1he six year transition period. or until

syaIIm IIpJI1Ides cause channel c;apacity to exceed 72 dupmels, whichever oc:c:urs first. Cable

systlems with 72 or fewer activated channels generally are channel-locked, having ,,-irtua1ly no

4



.......1e c.h8mIel capacity OIl \Vhich to add new programming networks such as BET on Jazz;

.'eed su.cb I)'ItemS generally are still at the phase of adding more established programmina

DIdwaIb such as AaE or Discovery. If the Commission's proposed formula were to be

applied to mcb system~ any remaining chance of RRT on Ja7.7. being carried by any of these

~ would be l~ and BET on Jazz would likely be bumped by those few systems in

1bis size JIUIIP that do carry the network. Cable systems with 72 or fewer channels cannot be

subjectad to the new rate formula if BET on Jazz. and olb. start-up networks. are to succoecl

ill blaeuing dimibution to the level .nec:esury to become COIDID4Ria1ly viable.

9. 1'hird, the initial yean of the six year transition period are the most critical to

1he .ux:ess ofBET on Jazz and o1her start-up netwoJks. BET on Jazz is curreody scheduled

10 lmDdl on a number ofsyS'tems. and is in the midst of negotiations with others. To da~

1be JI8C pendency of the Commission's leased access proposals has chilled cable systems'

wiJ1inpess to enter into. or even discuss, curiase agreements with the network. In order that

11Ie Commission's adoption ofa Mduced leased access rate formula not sabotage the network's

completion ofboth its scheduled launches and its current negotiations. BET on Jazz needs at

1eut cme year in 'Which the new rate formula would not be applied to cable systems. so that

..bmponing relationships not be undermined!

10. Fourth. it is also critical 10 the success of RRT on Jaa that the 1'Ilte fbrmula be

p1Iwsed in p.c:lualty over years two tbrouJh six, such that application of a reduced leased

J We do not seek this one-year hiatus wi1h cable systems that have 130 or more cbmnels.
siDce such systems already possess sufligmt capacity to accommodate increased leued
aa:ess obligatiODS without foregoing 1heir ability to carry start-up netWOIks like BET on J8%%.
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.1_ rate fonnula would apply less in early years, and then to an increasing percentase of

ah1e systaDs' set-aside requirements in eadl SUCA:essive yeIIr. In putiadar.

.. A reduc:ed-rate formula should be pbuccl in for
~I with betWeen 73 anel 89 activated
channel~ bepmins wi1h applicatiOIl of1he
reM_ rate \"0 10 pcn:cat of chllllDcl .t-aida by
the eod ofyear two, incnasing to 25~ by
the mel ofyear 1bree, 4S percent by the end of
year four, 70 perceIlt by 1I1e elld ofyom- five, and
100 percent by the end ofyear six. Start-up
pI'OSI'IIIIUDin networks have their greatest chance
ofbeiDa carri~ if at all, by cable systems wi1h
mora than 72 aGtivatecl chamJels. Application of
the CcmmissiOll·s proposed fmmula to cable
systems of"is Iize without a graduated transition
would result in BET on Jazz. and other start-up
prosraauniDg networks. being bumped :Iiom, or
not beina added by" sud1 systems during the next
sevenl years. the most auclal for BET on Jazz
and other new networks.

b. The CommissiOll's proposecJ fommla should also
be pha.ed in f'Ol" systems with between 90 and 129
c:h1lDllels, albeit at a slightly KCelerated rate,
beainniDg with application of the revised fannula
10 IS paramt of dwmel set-asides by the end of
year two" increasing to 35~t by the c:nd of
year 1hree. to 60 percent by the eud of year four,
to 90 percent by the end ofyear five, and to 100
percent by 1he end ofyar six. Systems of this
size are also enacial to the ability of BET on Jazz
to obtain distrilN.tion. However" because of their
greata:' channel ca~ity, it would be possible for
such systems to introduce the Commission's
proposec1 costllD8lket formula at a stisbtly
accelerated rate without inantinately interfering
with 1b.e launch of new networks such as BET 011.

Jazz. l."his factor has been reflected iD the
increased rate of transitiOlL
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11. FiDally. BET 011 Jazz believes that it is not necessary to have any delay in

implemm1a1ion of1be Commission"s proposed formula to cable systems with 130 or more

c:baDaeIs.. Such systaus would appear to have adequate capacity to immediately in1roclucc a

reviseclleued access formula without significantly impacting their carriage of starr-up

ndlWUrkL

12. The 1ransitiOll provision described herein should not be deemed to indicate

appaonl of BET OIl Jazz. in my manner~ of the Commission's proposed leased access

Jixmul.. BET on Jazz opposes 1bat formula. and alternatively believes that, if the cummt

mawinmm implicit fee formula is to be revised, the formula proposed by NCTA should be

*'oprad instead.. It is only in the event 'lbat the FCC rejects our position, and goes forward

with its proposed east/market £annula. that we propose the adoption of the foregoing

lIaDSition plan.

13. Finally. in the event that the Commission does not adopt its cost/market

fbrmu1a, but adopts some other formula (includin,the NCTA formula) that nonetheless has

1he dI'act ofreducing fees for leased access from current maximmn implicit fee rate~ BET on

Jazz submits 1hat the Commission must include an appropriate 1rIDsition provision consistent

wi. the 1raDsition plan clesgibed above. Any sudl trmsitiOll plan should take into

coalid.-atiOIl the extent to which the cunent awarnum implicit fee formula i. reduced, and

shou141ie implementation of the new formula to growth in cable symms' channel capacity.

As above. IUCh transition plan should include a fint year hiatus during which the revised

leued access rate fonnula would not be applied to leased access channels on any system

7



Jaav.in. fewer than 130 dw sis. and Ihould introduce the application of the new formula in

~ two 1brouJb six 011 a lI""'J.tect basis.

I. Jetferi K. Lee.~. unclcr penalty of pmjury, that the foregoing information is

1n1e aDd c:orrect to lhe beat ofmyknow1~ iDformation and b!=Jief.

/ '-f
/,/~f ./

• •r:.ee-.

May31~ 1996
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Implementation of Sections of the Cable
Television Consumer Protection and
Competition Act of 1992:
Rate Regulation

Commercial Leased Access

MM Docket No. 92-266

CS Docket No. 96-60

SECOND AFFIDAVIT OF CHRISTOPHER R. MORVIN

1. I, Christopher R. Murvin, am Senior Vice President, Legal and Business Affairs,

and Secretary, of The Golf Channel. I have given a previous affidavit in this proceeding, which

was submitted in support of, and as an attachment to, the Comments filed by Outdoor Life

Network, Speedvision Network, The Golf Channel, and BET On Jazz (collectively,

"Programmers").

2. The purpose of this affidavit is to provide additional information in support of the

Reply Comments that Programmers are presently submitting in response to comments filed by

other parties concerning the Further Notice of Proposed Rulemaking ("NPRM"). In particular,

this affidavit is intended to explain the basis for, and rationale of, the transition period

recommended by Programmers in their Comments and Reply Comments.

3. In developing its original business plan, The Golf Channel relied heavily upon

reasonable assumptions regarding both then-extant channel availability on cable systems

nationwide and on estimated increases in cable systems' channel capacity that were expected to

44634.1



develop over the following ten years. The Golf Channel's estimates of growth in channel

capacity were not unlike the Commission's own forecast, in its "going forward" Order,l that cable

systems would increase channel capacity at a rate of nearly three channels per year. Based on

those assumptions, The Golf Channel estimated that it would take at least three to five years from

its launch date in January 1995 in which to attain subscriber penetration of 20 million, the level

necessary to cover its costs, begin making a profit and become commercially viable.

4. The Golf Channel presently has 2.5 million subscribers. Growth to date has been

hindered by a number of factors. including among others the lack of available channel capacity

on cable systems, the failure ofchannel capacity to expand as rapidly as predicted through digital

compression and other technological advances, and even the "chill" that has been cast by the

pendency of the Commission's current leased access proposals on cable operators' willingness to

launch, or negotiate future carriage agreements with, new networks such as The Golf Channel.

5. A formula that reduces rates for leased access users substantially below market

value, such as the cost/market formula proposed by the Commission, will artificially boost usage

of leased access set-aside channels, many of which are currently used to carry new networks such

as The Golf Channel. In doing so, the formula necessarily will result in a dramatic reduction in

channel capacity available to start-up programmers. This reduction, both in existing channel

availability and in the extent to which The Golf Channel can expect to be carried on newly added

channels as systems' channel capacities expand, will significantly impede The Golf Channels'

ability to increase distribution, particularly in the crucial early years of the network's

ISixth Order on Reconsideration, In the Matter of Implementation of Sections of the Cable
Television Consumer Protection and Competition Act of 1992 -- Rate Regulation, 10 FCC Rcd.
1226 (1994) at Appendix C, 1316-1319.
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development. Consequently, the time that it will take The Golf Channel to increase distribution

to 20 million subscribers, the network's break-even point, will be substantially lengthened.

Indeed, if the Commission were to adopt its proposed formula and apply only a three year

transition, as it suggested by way of example in its NPRM2
, it is almost a certainty that our

network could not survive long enough to obtain sufficient distribution to reach break-even, given

the network's substantial start-up and programming costs and early year losses. It is these dire

consequences that have led The Golf Channel to oppose so strenuously the Commission's

proposed revisions to the existing maximum implicit fee leased access formula and, in the event

the formula must be revised, to support the formula proposed by the National Cable Television

Association.

6. These same factors have also prompted The Golf Channel to propose that, should

the Commission adopt any formula that results in a leased access rate that is lower than the

current maximum implicit fee, the Commission accompany such change with a sufficient

transition period to allow the industry, and in particular new program networks such as The Golf

Channel, to adjust to the change in a way that will minimize the harm that the resulting reduction

in distribution would otherwise be certain to cause. In particular, the Networks have proposed

a detailed transition plan tailored to the Commission's proposal to adopt its cost/market formula.

While this transition plan will still result in much slower subscriber growth than The Golf

Channel assumed in its original business plan -- with penetration of 20 million not being attained

2Further Notice ofProposed Ru/emaking, Implementation ofSections of the Cable Television
Consumer Protection and Competition Act of 1992: Rate Regulation -- Leased Commercial
Access, MM Docket No. 92-266, CS Docket No. 96-60, FCC 96-122 (released March 29, 1996)
at ~ 99.
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until at least their sixth year of operation, if not later -- it would at least give The Golf Channel

a chance of reaching break-even and ultimate commercial viability. Absent a transition provision

of the type proposed here, the Commission's adoption of its proposed leased access formula

would be certain to cause the failure of our network. In the following paragraphs, I will explain

the reasons for the principal features of our suggested transition plan.

7. First, should the FCC adopt its proposed cost/market formula, it will take at least

six years for The Golf Channel to increase distribution on cable systems and other multi-channel

video program distributors, and to develop a level of subscriber recognition and loyalty, sufficient

to withstand the impact on distribution that full application of the Commission's reduced-rate

formula to all set-aside channels inevitably will cause. Moreover, it will be at least six years

until cable systems' channel capacity will have grown enough both to accommodate the full

complement of leased access set-aside channels and to enable cable operators to carry start-up

networks such as The Golf Channel in sufficient numbers to support the networks' continued

operations. For these reasons, we are proposing that the overall transition period be no less than

SIX years.

8. Second, a reduced-rate formula should not apply to any cable system with 72 or

fewer activated channels until the expiration of the six year transition period, or until system

upgrades cause channel capacity to exceed 72 channels, whichever occurs first. Cable systems

with 72 or fewer activated channels generally are channel-locked, having virtually no available

channel capacity on which to add new programming networks such as The Golf Channel; indeed

such systems generally are still at the phase of adding more established programming networks

such as A&E or Discovery. If the Commission's proposed formula were to be applied to such

44634.1 4



systems, any remaining chance of The Golf Channel being carried by any of these systems would

be lost, and The Golf Channel would likely be bumped by those few systems in this size group

that do carry the network. Cable systems with 72 or fewer channels cannot be subjected to the

new rate formula if The Golf Channel, and other start-up networks, are to succeed in increasing

distribution to the level necessary to become commercially viable.

9. Third, the initial years of the six year transition period are the most critical to the

success of The Golf Channel and other start-up networks. The Golf Channel is currently

scheduled to launch on a number of systems, and is in the midst of negotiations with others. To

date, the mere pendency of the Commission's leased access proposals has chilled cable systems'

willingness to enter into, or even discuss, carriage agreements with the network. In order that

the Commission's adoption of a reduced leased access rate formula not sabotage the network's

completion of both its scheduled launches and its current negotiations, The Golf Channel needs

at least one year in which the new rate formula would not be applied to cable systems, so that

such burgeoning relationships not be undermined.3

10. Fourth, it is also critical to The Golf Channel's success that the rate formula be

phased in gradually over years two through six, such that application of a reduced leased access

rate formula would apply less in early years, and then to an increasing percentage of cable

systems' set-aside requirements in each successive year. In particular:

a. A reduced-rate formula should be phased in for
systems with between 73 and 89 activated channels,

3 We do not seek this one-year hiatus with cable systems that have 130 or more channels,
since such systems generally already possess sufficient capacity to accommodate increased leased
access obligations without foregoing their ability to carry start-up networks like The Golf
Channel.

44634.1 5



beginning with application of the revised rate to 10
percent of channel set-asides by the end of year two,
increasing to 25 percent by the end of year three, 45
percent by the end of year four, 70 percent by the
end of year five, and 100 percent by the end of year
six. Start-up programming networks have their
greatest chance of being carried, if at all, by cable
systems with more than 72 activated channels.
Application of the Commission's proposed formula
to cable systems of this size without a graduated
transition would result in The Golf Channel, and
other start-up programming networks, being bumped
from, or not being added by, such systems during
the next several years, the most crucial for The Golf
Channel and other new networks.

b. The Commission's proposed formula should also be
phased in for systems with between 90 and 129
channels, albeit at a slightly accelerated rate,
beginning with application of the revised formula to
15 percent of channel set-asides by the end of year
two, increasing to 35 percent by the end of year
three, to 60 percent by the end of year four, to 90
percent by the end of year five, and to 100 percent
by the end of year six. Systems of this size are also
crucial to The Golf Channel's ability to obtain
distribution. However, because of their greater
channel capacity, it would be possible for such
systems to introduce the Commission's proposed
cost/market formula at a slightly accelerated rate
without inordinately interfering with the launch of
new networks such as The Golf Channel. This
factor has been reflected in the increased rate of
transition.

11. Finally, The Golf Channel believes that it is not necessary to have a year delay

in implementation of the Commission's proposed formula to cable systems with more than 130

or more channels. However, even for systems of this size, the Commission's proposed formula

should be phased in, as opposed to being applied in full, immediately, to all channel set-aside
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requirements. A phase-in is appropriate for these systems given the substantial impact that giving

away up to 15 percent of their channels (18 channels for a system with 130 activated channels,

including 10 must-carry channels) to leased access users will have on their ability to add new

programming networks. Accordingly, we have proposed that the Commission's cost/market

formula would be applicable to 25 percent of the set-aside requirement of such systems by the

end of year one, 50 percent by the end of year two, 75 percent by the end of year three, and to

100 percent of the leased access set-asides of l30-plus channel systems by the end of year four.

12. The Golf Channel's alternative proposal of the transition provision described herein

should not be deemed to indicate approval, in any manner, of the Commission's proposed leased

access formula. The Golf Channel opposes that formula, and alternatively believes that, if the

current maximum implicit fee formula is to be revised, the formula proposed by NCTA should

be adopted instead. It is only in the event that the Commission rejects our position and goes

forward with its proposed cost/market formula, that we propose the adoption of the foregoing

transition plan.

13. Finally, in the event that the Commission does not adopt its cost/market formula,

but adopts some other formula that nonetheless has the effect of reducing fees for leased access

from current maximum implicit fee rates, The Golf Channel submits that the Commission must

include an appropriate transition provision consistent with the transition plan described above,

including a first year hiatus during which the revised leased access rate formula would not be

applied to leased access channels on any system having fewer than 130 channels.
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I, Christopher R. Murvin, certify, under penalty of perjury, that the foregoing information

is true and correct to the best of my knowledge, information and belief.

~f2~
Christopher R. Murvin

May 31, 1996
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